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| OFFICE OF THE GOVERNOR

EXECUTIVE ORDER # 50
Relating: to Guidelines for the Promulgation of Administrative Rules

WHEREAS, 2011 Wisconsin Act 21 reformed the administrative rulemaking process in
Wisconsin in order to increase accountability, clarify agency tregulatory authority, and
evaluate the economic impact of all new and amended state administrative rules; and

WHEREAS, Wis. Stat. § 227,10(1) requites that each agency statement of policy and each
interpretation of a statute adopted to govern its enforcement of administration of that
statuie shall be promulgated as a rule, and Wis. Stat. § 227.01(13) defines a rule as “a
regulation, standard, statement of policy ot general order of general application which has
the effect of law and which is issued by an agency to implement, interptet or make specific
legislation enfotced ot administered by the agency ot to govern the organization ot
procedute of the agency;” and

WHEREAS, Wis. Stat. § 227.10(2m) requires an explicit grant of authotity under statute or
administrative rule before a state agency can implement or enforce any standard,
requirement, or rhreshold including as 2 tetm ot condition of any license issued by the
agency; and

WHEREAS, Wis. Stat. §§ 227.11(2)(@)1. to 3. defines agency authority to promulgate
administrative rules, specifically providing the following;

e A statutory or nonstatutory provision containing a statement or declaration of
legislative intent, purpose, findings, or policy does not confer tulemaking authotity
on the agency ot augment the agency’s tulemaking authotity beyond the rulemaking
authority that is explicitly conferred on the agency by the legislature.

e A statutory provision desctibing the agency’s general powers or duties does not
confer rulemaking authority on the agency or augment the agency’s rulemaking .
authority beyond the rulemaking authotity that is explicitly conferred on the agency
by the legislature.

e A statutory provision containing a specific standatd, requitement, ot threshold does
not confer on the agency the authority to promulgate, enforce, or administer a rule
that contains a standatd, tequitement, ot threshold that is more restrictive than the
standard, requirement, or threshold contained in the statutoty provision; and

WHEREAS, Wis. Stat. §§ 227.135(2), 227.24(1)(e)1d. requites the Govetnor to approve a
statement of scope before an agency may proceed with rulemaking, Wis. Stat. § 227.185
requires the Govetnor to approve a final draft rule before it is submitted to the Legislature
for teview, and Wis. Stat, § 227.24(1)(e)1g. requites the Governor to apptove an emetgency
rule before it is filed with the Legislative Refetence Burean and published in the official state
newspapet; and .

WHEREAS, Wis. Stat. § 227.137 requites state agencies to complete an Economic Impact
Analysis (BTA) for evety proposed tule in coordination with local governmental units that
may be affected and to solicit information and advice from and consult with businesses,



associations reptesenting businesses, local governmental units and individuals that may be
affected by the proposed rule; and ‘

WHEREAS, Wis. Stat. § 227.10(2m) establishes that “[flhe Governor, by executive otdet,
may presceibe guidelines to ensure that rules are promulgated in: compliance with
[Subchapter IT of Chapter 227 of the Wisconsin Statutes].”

NOW THEREFORE, I, Scott Walker, Governot of the State of Wisconsin, by virtue of
the authotity vested in me by the Constitution and the laws of Wisconsin, specifically Wis.
Stat, § 227.10(2m), do hereby direct that state agencies shall comply with the requirements of
Subchapter IT of Chapter 227 and this Executive Order when promulgating administrative
rules. '

I General Provisions

1. To assure timely and proficient review of administrative rules in accordance with this
Executive Order and with Wis. Stat. § 227.10(2m), the Govemor’s Office of
Regulatory Compliance is hereby established.

2, Each agency that develops any document interpreting, clarifying, or explaining
statutes and tules that regulate individuals or entifies or local govetnmental units,
shall submit a copy to the Governor’s Office of Regulatory Compliance via
AdministrativeRules@Wisconsin.gov ptior to its finalization by that agency.

3. Each agency shall submit to the Governor’s Office of Regulatory Compliance all
materials tequired to be submitted under Subchapter II of Chapter 227. This
includes all publicly available matetials submitted to the Legislative Council Rules
Cleatinghouse, Legislative Reference Bureau, Department of Administration, Chief
Cletks of the State Assembly and State Senate, legislative standing comtnittees, and
the Joint Committee for Review of Administrative Rules.

4. The electronic submission of matetials to- the State Budget Office, via
SBOAdminRules@wisapps.wigov or as the State Budget Office otherwise
presctibes, shall fulfill an agency’s duty, under Chapter 227 and Paragraph 13. of this
Executive Otder, to submit materials to the Governot, the Govemor’s Office of
Regulatory Compliance, ot the Depattment of Administration.

5. Each statement of scope submitted by an agency on or after June 8, 2011 is subject
to review and approval by the Governor as required by Wis. Stat. §§ 227.135(2),
227.24(1)(€)1d. and Paragraph IL1. of this Executive Order. An EIA shall be
prepared as required by Wis. Stat. § 227.137 and Paragraph IV.1. of this Executive
Order if the draft rule is submitted to the Legisiative Council Rules Clearinghouse
under Wis. Stat. § 227.15 on or after June 8, 2011. An BIA is not required when an
agency promulgates an emergency rule. A final draft rule or emergency rule is
subject to review and approval by the Govetror, as required by Wis. Stat. §§ 227.185,
227.24(1)(¢)1g. and Paragraph V.1. of this Exccutive Order, if the statement of scope
for the rule or emergency rule was submitted on or after June 8, 2011.

6. The langnage of Wis. Stat. § 990.001(11) conceming severability and Wis. Stat.
§ 990.01 concerning construction of words and phrases are intended to apply to this
Executive Order.

II.  Statements of Scope

1. A statement of scope shall be submitted to the Governor’s Office of Regulatory
Compliance for approval by the head of the agency proposing a rule or emetgency
rule or by a deputy ot executive assistant who has been authotized to do so by the
agency head under Wis. Stat. §§ 15.04(2) ot 15.05(3). Statements of scope shall be
submitted electronically, as prescribed in Paragraph L4. of this BExecutive Order, and
contain the following information as required by Wis. Stat. § 227.135(1).

2. A detailed description of the objective of the rule.



A detailed description of existing policies relevant to the rule and new policies
proposed to be included in the rule and an analysis of policy. alternatives, The
description shall include an overview of the tequitement or program that the rule
will implement. If the proposed rule will amend an existing tule, the desctiption
shall also include an overview of the existing rule and the general changes, If the
proposed rule will replace an emetgency tule cutrently in effect, the agency shall
summarize the status of any legislative acton under Wis. Stat. § 227.24(2) or
§ 227.26(2) and identify any implementation issues that have atisen since the rule
was promulgated.

A detailed description of the statutory authority for the rule. The agency shall
reference each statute that authotizes the promulgation of the proposed rule and
each statute or mle that will affect the proposed rule or be affected by it. The
agency shall also exphin in detail the agency’s authotity to promulgate the
proposed rule undet those statutes. An agency shall rely on an explicit grant of
authority from the Legislature to promuigate a rule, if one exists. An agency
shall not rely upon general statements of legislative purpose ot legislative findings
or agency general powess and duties clanses to confer authority to promulgate
rules. Pursuant.to Wis. Stat. § 227.11(2)(a), in the absence of an explicit grant of
tulemaking authority, an agency may promulgate a rule if:

i The agency considets it necessaty to effectuate the putpose of the statute;
and

ii.  The agency has a genetal grant of rulemaking authority to administer or
enforce the chapter, subchapter, ot section of the Wisconsin statutes.

An estimate of the amount of time that state employees will spend to dcvdop the
rules and of other tesources necessary to develop the rule.

A description of all of the entities that may be affected by the rule. This includes
a desctiption of any local governmental units, businesses, economic sectors, ot
public utility ratepayers who may reasonably be anticipated to be affected by the
rule.

A summary and preliminaty comparison, with state law, of any existing ot
proposed federal tegulation that is intended to address the activities to be
regulated by the rule.

A statement of scope shall also-include a statement of whether the agency anticipates
that the proposed rule will have minimal or no economic impact, may have a
moderate economic impact, ot s likely to have a significant economic impact locally
or statewide.

A statement of scope for a proposed emergency rile shall also include an
explanation of why the rule is necessaty for the preservation of the public peace,
\ health, safety, or welfate. If the rule is exempt from the requited finding of
} emergency, the statement of scope shall cite the Wisconsin Act number and secton
/ authorizing the promulgation of an emetgency tule or the statute section. providing
, the exemption. 'The statement of scope shall also indicate whether the agency will

promulgate a non-emergency tule and when it will begin the non-emergency -
rulemaking process.

AR )agency that intends to simultaneously deaft an emergency and 2 non-emergency

mtent

( (SZ% ru.le that ate identical in substance may submit one scope statement indicating this

Pursuant to Wis. Stat. § 227.135(2), no state employee may begin wotk on a
proposed rule or emergency rule until the statement of scope has been approved by

) the Governor, published in the Administrative Register, and approved by the agency
head or body with policy making powets fot the agency.

6. A statement of scope not submitted in accordance with Wis. Stat § 227.135(1) and
this Executive Order will be returned to the agency and the Governor’s Office of



Regulatory Compliance’s review will be suspended until a complete description and
analysis is resubmitted. ‘

7. The Governor’s Office of Régulatory Compliance may request an agency to
withdraw a statement of scope and resubmit separate statements of scope if, in the
Governor’s discretion, the original statement of scope encompasses more than one -
rule change.

8. Following a review of the statement of scope, the Governor’s Office of Regulatory
Compliance shall notify the agency in writing whether the statement of scope is
approved ot disapproved. A disapproval by the Governor may be accompanied by
suggested modifications in the event an agency chooses to submit a revised
statement of scope.

An agency must file a statement of scope approved by the Governor for publication

by the Legislative Reference Buteau within thitty calendar days of approval if the

agency intends to proceed with rulemaking, ot the Governor’s Office of Regulatory
‘ Compliance will deem the statement of scope to be withdrawn.

10. _ If at any time during the rulemaking process priot to final approval by the Governos,

- “the scope of 2 proposed rule is changed in any meaningful or measureable way,

in\c;luding changing the scope so as to include any activity, business, material or

product that is not specifically included in the orginal statement of scope under Wis.

Stat. § 227.135(4), a revised statement of scope shall be submitted to the Govetnot’s

O/fﬁce of Regulatory Compliance for approval. A meaningful or measurable change
ificludes a change to the following:

D 2. The objectives of the proposed rule;
S b. The basis and purpose of the proposed rule;
c. The policies to be included in the proposed rule;
d. The entities affected by the proposed rule; or
e. The overall breadth ot scope of the regulation in the proposed rule.

11.  If at any time following the Governor’s apptroval of a statement of scope, priot to
the submission of a final draft rule to the Legislature for review, the Governor’s
Office of Regulatoty Compliance requests a revised statement of scope from the
agency because the rule has been changed in a meaningful or measureable way under
Wis. Stat. § 227.135(4), the agency shall submit the revised statement of scope to the
Governot’s Office of Regulatoty Compliance electronically as prescribed in
Paragtaph I.4. of this Executive Otder within fourteen calendar days of receiving the
request.

7 III.  Additional Agency Actions in the Rule-Making Process

! 1. If an agency intends to establish an advisoty committee under Wis. Stat. § 227.13, it
i y shall provide a list of members to-the-Govermnor’s-QOffice ofRegulatoty-Cotifpliariee )CRM&
' 7 A a~AdministfitiveRules@Wiscoasingov—ptiot~~iQ.~establishing thewadtsdry

reomigiftce. :

% 2., The agency’s draft mule analysis required under Wis, Stat. § 227.14(2) shall be
T submitted to the Governot’s Office of Regulatory Compliance electronically, as
- ptesctibed in Paragraph 1.4, of this Executive Order, upon completion and prior to
finalization and submittal to the Legislative Council under Wis, Stat. § 227.15(1). In
accordance with Wis. Stat. § 227.14(2m), the agency shall include a statement within
the analysis describing how the requirements for ensuting the accuracy, integrity,
objectivity and consistency of data were used in preparing the proposed rule and

related analysis.

IV.  Economic Impact Analysis

1. P\s{ eagh proposed rule that is not an emergency rule, an Economic Impact Analysis
hall be submitted to the Legislative Countil, the Governor, the Depattment
of Adfnini

y stration, and the Legislature by the head of the agency proposing a rule as
tequifed by § 227.137(4). An EIA shall be submitted electronically to the
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Governor’s Office of Regulatory Compliance as. prescribed in Paragraph L4, of this
Executive Otder and this submission shall also fulfill the requirement under
§227.1374) to submit the EIA to the Govetnor and the Department of
Administration.

 Prjor to initiating an EIA of 2 proposed rule, the agency shall review the statement of
scope to determine whether it was changed in any meaningful or measureable way,
under Wis. Stat. § 227.135(4) and Paragraph IL10. of this Executive Oxdet, while the
rule was being developed. If a meaningful ot measurable change has been made, the
ageficy shall tevise and resubmit the statement of scope for approval as required by
Wi, Stat. § 227.135(4) and Paragraph IL10. of this Executive Order.

o

-Tn prepating an EIA, under Wis. Stat. § 227.137(3), the agency shall solicit
information and advice from businesses, business sectots, associations representing
business, local govetnmental units, and individuals that may be affected by the
proposed rule by making information about the rule available and requesting
comments.

2. Information including the proposed tule language shall be made available by
posting on the agency website and the Wisconsin administrative rules website,
submitting the information to the Governor’s Office of Regulatory Compliance,
as prescribed in Patagraph I14. of this Executive Order, and by e-mailing
individuals who have tequested to receive information and other persons
identified by the agency as potentially interested parties.

- E) The agency shall accept cotnments fot a petiod of at least fourteen calendat days

if the statement of scope indicates that the draft rule will have no ot minimal
«, economic impact locally or statewide, at least thirty calendar days if the statement:
\gf scope Indicates a moderate economic impact locally or statewide and at least
ixty calendar days if the statement of scope indicates that the draft rule may or s
§ %kcly to have a significant economic impact locally ot statewide or on a sector of
¢/ the economy. If the agency determines that the anticipated economic impact will

petiod accordingly and a revised statement of scope is not required. If an agency
determines that the antcipated economic impact will be less than indicated in the
statement of scope, it may adjust the comment petiod accordingly and a revised
statement of scope is not required.

/ be greater than indicated in the statement of scope, it shall adjust the comment
%
i

)
§

i

"

c. The agency shall review the comments received and the statement of scope
description of all of the petsons that may be affected by the proposed rule. The
agency shall uvpdate the list of businesses, business sectors, associations’
tepresenting businesses, local governmental units, and individuals included in the
statement of scope and submit the list to the Governor’s Office of Regulatory
Compliance via AdministrativeRules@Wisconsin.gov.

After soliciting information and advice from businesses, business sectors,
associations representing business, local govetnmental units, and individuals that may
be affected by the proposed rule, the agency shall prepare the EIA in coordination
with the local governmental units that respond to the agency’s solicitation of
comments and fequest to coordinate with the agency, as requited by Wis. Stat.
§227.137(3). 'The agency shall contact those local governmental units to discuss
such comments and incorporate them into the EIA to the extent feasible, The
agency may at the same tme cogsult with the local governmental units about
whether the proposed rule would adversely affect in any material way the cconomy, a
sectot of the ecoriomy, productivity, jobs or the overall economic competitiveness of
the state as tequited by Wis. Stat. § 227.137(3)(¢) and Paragraph IV.3. of this
Executive Order.

After soliciting information and advice from businesses, business sectors,
associations reptesenting business, local governmental units, and individuals that may
be affected by the proposed rule, the agency shall make a determination in the EIA
as requited by Wis. Stat. § 227.137(3)(e), in consultation with those businesses,
business sectors, associations representing businesses, local governmental units, and
individuals as to whethet the proposed rule would adversely affect in a material way
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the economy, a sector of the economy, productivity, jobs, or the overall economic
competitiveness of this staté in the following manner:

a. 'The agency shall compile a list of affected petsons and economic concerns
identified in the comments solicited by the agency.

b. The agency shall contact those affected persons to discuss economic concerns
and give consideration to those concerns in its EIA determination.

c. 'The agency shall document in the EIA the affected persons who were consulted
and whether the agency’s determination is disputed by any of ‘the affected

PCISQDS. ) }w&fﬂ

Fot putposes of developing an BIA for a proposed rule that is anticipated to have a
significant economic impact locally ot statewide, ot on a sector of the economy,
agencies a&é&yéﬁéé‘&fﬁg’édma establish an advisoty committee of affected persons
following its solicitation of comments in order to coordinate with local governmental
units and consult with other affected persons. An agency that previously established
an advisory committee under Wis. Stat. § 227.13 to advise it during rulemaking,
including the development of the EIA, shall add to the committee affected petsons,

" identified following the agency’s solicitation of comments, who wish to serve on the

committee.

The final EIA shall contain the following information as required by Wis. Stat.
§ 227.137 on the economic impact of the proposed rule on specific businesses,
business sectors, public utility ratepayess, local governmental units, and the state’s
economy as 2 whole:

2. An analysis and quantification of the policy problem that the proposed rule is
intending to address, including compatisons with approaches used by the federal

X government and by Illinois, Towa, Michigan, and Minnesota to address the policy

problem and, if the approach chosen by the agency to address that policy
problem is diffetent from those apptroaches, a statement as to why the agency
chose a different approach. T

b. An analysis and detailed quantification of the economic impact of the proposed
rule, including the implementation and compliance costs that ate reasonably
expected to be incurred by the businesses, local government units, and
individuals that may be affected by the proposed rule. A summary of comments
related to the implementation and compliance costs received by businesses, local
governmental units, and individuals shall be included in the final analysis.

an assessment of how effective the proposed rule will be in addressing the policy
problem that the tule is intended to address.

){ An analysis of the actual and quantifiable benefits of the proposed rule, including

d. An analysis of the alternatives to the proposed rule including the altetnative of
not promulgating the proposed rule.

e. A determination made in consultation with the businesses, local governmental
units, and individuals that may be affected by the proposed rule as to whether the
proposed rule would adversely affect in a material way the economy, a sector of
the economy, productivity, jobs, of the overall economic competitiveness of this
state. Included in the final analysis shall be 2 summaty of comments related to
whether the proposed rule would adversely affect, in 2 material way, the
economic competitiveness of this state teceived by businesses, local
governmental units, and individuoals.

f. If the agency finds that a proposed rule’ will not have an economic effect on
public utilities or their ratepayers, it shall state this conclusion in the EIA. If the
agency finds that a proposed rule will have an economic impact on public utilities
or their ratepayers or both, it shall tequest the information necessary from the
Public Setvice Commission to ptovide an estimate of the increased costs or
tesulting savings for public utilities and their ratepayers.



g Pursuant to Wis. Stat. § 227.137(3)(), if an EIA relates to a rule of the
Department of Safety and Professional Services establishing standatds for
dwelling construction, the EIA shall address whether the rule would increase the
cost of constructing ot temodeling the dwelling by mote than $1,000.

8. If the agency finds that a proposed tule will not have an economic impact after a
review of comments submitted in tesponse to the agency’s solicitation, it may
complete the EIA without additional coordination with local governmental units or
consultation with othet affected pattes. The agency shall detail in the EIA the
information supporting the conclusion that the proposed rule will not have an
economic impact. ‘

9 If at any time after the final EIA is submitted undetr Wis. Stat. § 227.137(4) and
- before the final draft rule is submitted to the Governot’s Office of Regulatory
Compliance for an approval, the economic impact of the proposed rule is
significantly changed, a tevised EIA shall be submitted to the Legislative Council, the
Legislature, the Department of Administration, and the Governor, as required by

under Wis. Stat. § 227.137(4).

. A significant change includes an increase or a decrease of at least 10 percent or
\%SO 000, whichever is ‘greater, in the estimated compliance costs reasonably
% f éxpected to be incutred by a majotity of the businesses, business sector, local

= §ovcmmcntal units, of individuals that may be affected by the proposed rule or a
H /signiﬁcant change in the persons affected by the proposed rule.

—="b, If in addition to a significant change in the economic impact of the proposed
tule, thete is also 2 meaningful ot measureable change in the scope of the rule,
the agency shall ptepate 2 revised statement of scope and submit it to the
Govetnor’s Office of Regulatory Compliance for approval as required by Wis.
Stat. § 227.135(4) and Paragraph IL10. of this Executive Order. If a revised
statement of scope is apptoved by the Governor, published in the Administrative
Register and approved by the agency head or body with policy making powers
for the agency, the agency shall prepate the revised BIA in accordance with Wis.
Stat. § 227.137 and Paragraph IV.9. of this Executive Otder.

c. If a revised statement of scope is not tequired because the scope of the proposed
tule has not changed in a meaningful or measurable way, the agency may proceed
with the development of the revised EIA using the list of businesses, business
sectors, local governmental units, and individuals affected by the proposed rule
developed following the agency solicitation of information and advice under Wis.
Stat. § 227.137(3) and Paragraph IV.3. of this Executive Order. The agency shall
comply with the remaining requirements of Wis. Stat. § 227.137 and this
Executive Order. .

10.°" If at any time after the final EJA is submitted under Wis. Stat. § 227.137(4), the
Governor’s Office of Regulatoty Compliance requests a tevised EIA because the
economic impact of the proposed rule has significantly changed under Wis. Stat.
§ 217.137(4) and Paragraph IV.9. of this Executive Otder, the agency shall submit
the revised EIA electronically as presctibed in Paragraph 14, of this Executive Ordet
within ninety calendar days of receiving the request.

$20,000,000 ot more in implementation add comp]jancc costs ate ‘reasonably
expected to be incurred or passe, along usinesses, local governmental units and
individuals as a result of the propased ni? the Department of Administration shall
review the mle and issue a report £r Wis. Stat. § 227.137(6). Any cost savings
identified in the analysis of actual ntifiable benefits as tequired by Wis. Stat.
§ 227.137(3)(c) shall not reduce thg' total\estimated implementation and compliance
costs for putposes of determining whetheithe Department of Administration shall
issue a report under Wis. Stat. § 227.137(6).

11.  If the final BIA submitted \snder Wis. Sta}n§/2127.137(4) indicates that a total of

12.  If the Depattment of Adminfstration is tequited 1q complete a repott under Wis.
Stat. § 227.137(6), an agency shall not submit a propysed rule to the leglslaturc for
review under § 227.19(2) until the report has been received.



If an agency makes modifications to a proposed nile following the agency public
heating, the agency shall review the mle to determine whether the scope has been
changed in any meaningful or measurable way under Wis. Stat. § 227.135(4) and -
Paragraph I1.10. of this Executive Otder and whether the economic impact of the
proposed rule is significantly changed under Wis. Stat. § 227.137(4) and Paragraph
IV.9. of this Executive Otder.

a. The agency shall notify the Govetnor’s Office of Regulatoty Compliance via
AdministrativeRules@Wisconsin.gov if it will submit a revised statement of
scope to the Governor’s Office of Regulatory Compliance for approval or a
revised BIA to the Governor’s Office of Regulatory Compliance, the
Depattment of Administration, the Legislative Council Rules Cleatinghouse and
the Legislature, or both a revised statement of scope and a revised EIA. A
revised statement of scope shall be submitted to the Governor’s Office of
Regulatory Compliance electronically as prescribed in Paragraph L4. of this
Executive Otder within seven calendar days of the notification.

b. If neither a revised statement of scope nor a revised EIA is required, the agency
shall submit the final draft rule to the Governor’s Office of Regulatory
Compliance for approval within thirty calendar days of the close of the public
comment period following the public heating if it intends to proceed with
rulemaking, unless the agency has a policy making board that is required to
approve the final rule language before it is submitted to the Governor’s Office of
Regulatory Compliance.

V.  Final Draft Rule

A final draft rule shall be submitted electronically as prescribed in Paragraph L4. of
this Executive Otder to the Govetnot’s Office of Regulatory Compliance for
apptoval by the head of the agency proposing a permanent ot emergency rule ot by a
deputy or executive assistant who has been authotized to do so by the agency head
under Wis. Stat. §§15.04(2) or 15.05(3).

For each non-emergency rule, the final draft rule submitted to the Governor’s Office
of Regulatory Compliance shall contain the following information:

a. The documents trequired under Wis. Stat. § 227.15(1), with any necessary
updates;

b. A statement desctibing how the rule complies with any applicable tequirement

under Wis. Stat. § 227.116;

The final EIA requited under Wis. Stat. § 227.137(2);

d. The teport of the Department of Administration if required under Wis. Stat.
§ 227.137(6);

e. Any enetgy impact teport completed under Wis. Stat. § 227.117(2), and a
statement describing the agency’s consideration of the energy impact report in
accordance with Wis. Stat. § 227.117(3);

f. The report of the Small Business Regulatory Review Board required under Wis.
Stat. § 227.14(2¢);

g Any tegulatory flexibility analysis completed under Wis. Stat. § 227.114;

h. A list of petsons who appeared or registered for or against the rule at the
hearing; :

i. A summary of public comments to the proposed rule and the agency’s response
to those comments;

j.  An explanation of any modificatons made in the proposed nile as a result of
public comments ot testimony received at the public heating.; and

k. The Legislative Council Rule Cleatinghouse tepott completed under Wis. Stat.
§227.15 and the agency’s tesponse to the report as required by Wis. Stat.
§ 227.193)(d).

o

For each emergency tule, the final draft rule submitted to the Governor’s Office of
Regulatoty Compliance shall contain the following information:

a. A fiscal estimate in the format required by Wis. Stat. § 227.14(4); and



b. A plain language analysis of the rule in the format required under Wis. Stat.
§ 227.14(2).

Following a review of the final draft rule, the Governor’s Office of Regulatory
Compliance shall notify the agency in writing whether the rule is approved or
disapproved. A disapproval may be accompanied by suggested modifications. The
agency may submit a revised rule for approval under the statement of scope that was
previously approved by the Governor.

IN TESTIMONY WHEREOF, I have
hereanto set my hand and cansed the Great
Seal of the State of Wisconsin to be affixed.
Done at the, Capitol in the City of Madison
this second day of November, in the year two
thousand elefren,

[

/! SCOTT WALKER

Govetnot
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

1 AN ACT to renumber and amend 227.135 (4) and 227.137 (3) (e); to amend

2 227.13, 227.135 (2), 227.137 (2) and 227.137 (4); and fo create 227.135 (1) (g),
3 227.135(1) (h),227.135(4) (a) 1. t0 6.,227.135(6),227.137(3) () 1. to 4., 227.137
4 (83m) and 227.18 (3m) of the statutes; relating to: various éhanges regarding
5 administrative rules. |

Analysis by the Legislative Reference Bureau

Thisis a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

6 SECTION 1. 227.13 of the statutes is amended to read:
7 227.13 Advisory committees and informal consultations. An agency may
8 use informal conferences and consultations to obtain the viewpoint and advice of

9 interested persons with respect to contemplated rule making. An agency alse may
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SECTION 1
also appoint a committee of experts, interested persons or representatives of the
public to advise it with respect to any contemplated rule making. The Such a
committee shall have advisory powers only. Whenever an agéncy appoints é
committee under this section, the agency shall submit a list of the members of the
committee to the joint committee for review of administrative rules.

SEcTION 2. 227.135 (1) (g) of the statutes is created to read:

227.135 (1) (g) A statement as to whether the agency anticipates that the
proposed rule will have minimal or no economicimpact, a moderate economicimpact,
or a significant economic impact, whether locally, statewide, or on a sector of the
economy.

++*NOTE: The executive order does not define what these standards mean and
therefore leaves it up to the agency to decide. Since this is part of the scope statement,
the agency may not have much sense of what the impact of the rule will be, but you could
try to further define what these terms would mean so as to avoid a lot of variation from
agency to agency and rule to rule. The agency’s determination here, under the executive
order, also determines how long the agency’s EIA comment period must be, though it does
provide for the adjustment of the comment period based on later changes in the agency’s
assessment. That material is in SECTION 11 of the bill.

SEcTION 3. 227.135 (1) (h) of the statutes is created to read:

227.135 (1) (h) For a proposed emergency rule promulgated under s. 227.24,
an explanation of why the rule is necessary for the preservation of the public peace,
health, safety, or welfare. If the rule is exempt from the required finding of
emergency, the statement of scope shall cite the act number and section or the statute
section authorizing the promulgation of an emergency rule or a statement that the
rule is promulgated at the direction of the joint committee for review of
administrative rules under s. 227.26 (2) (b). The agency shall also include a
statement as to whether the agency will promulgate a corresponding permanentrule
and the agency’s anticipated time line for promulgating the permanent rule.

SEcTION 4. 227.135 (2) of the statutes 1s amended to read:

\
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SECTION 4

227.135 (2) An agency that has prepared a statement of the scope of the

. proposed rule shall present the statement to the department of administration,

which shall make a determination as to whether the agency has the explicit
authority to promulgate the rule as propqsed in the statement of scope and shall
report the statement of scope and its determination to the governor who, in his or her
discretion, may approve or reject the statement of scope. The agenéy may not send
the statement to the legislative reference bureau for publication under sub. (3) until

the governor issues a written notice of approval of the statement and may not,

without the written approval of the governor, send the statement to the legi slativé
reference bureau for publication under sub. (3) more than 30 days after the date of
the governor’s approval of the statement of scope. The agency shall also present the

statement to the individual or body with policy-making powers over the subjecf
matter of the proposed rule for approval. The individual or body with policy-making
powers may not approve the statement until at least 10 days after publication of the
statement under sub. (3) and, if a preliminary public hearing and commént period
are held by the agency under s. 227.136, until the individual or body has received and
reviewed any public comments and feedback received from the agency under s.
227.136 (5). No‘state employee or official may perform any activity in connection
with the drafting of a proposed rule, except for an activity necessary to prepare the
statement of the scope of the proposed rule until the governor and the individual or
body with poiicy-making powers over the subject matter of the proposed rule
approve the statement. This subsection does not prohibit an agency from performing
an activity necessary to prepare a petition and proposed rule for submission under

s. 22'71.26 (4).
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SECTION 5

SECTION 5. 227.135 (4) of the statutes is renumbered 227.135 (4) (a) (intro.) and -
amendéd to read:

227.135 (4) (2) (intro.) If at any time after a statement of the scope of a proposed

rule is approved under sub. (2) the agency changeé_the scope of the proposed rule in

any meaningful or measurable way, inclading-changing-the scope-of the propesed

e; the agency shall
prepare and obtain approval of a revised statement of the scope of the proposed rule
in the same manner as the original statement was pfepared and approved under
subs. (1) and (2). Ne For purposes of this subsection, a meaningful or measurable

change includes any of the following:

(b) Whenever an agency is required to prepare a revised statement. of scope

under this subsection, no state employee or official may perform any activity in
connection with the drafting of the proposed rule except for an activity necessary to

prepare the revised statement of the scope of the proposed rule until the revised

statement is se approved as provided in sub. (2).
SECTION 6. 227.135 (4) (a) 1. to 6. of the statutes are created to read:
227.135 (4) (a) 1. A change to the objectives of the proposed rule.
2. A change to the basis and purpose of the proposed rule.
3.. A change to the policies to be included in the proposed rule.
4. A change to the entities affected by the proposed rule.
| 5. A change to the overall breadth or scope of the regulation in the proposed

rule.
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SECTION 6

6. A change to the scope of the proposed rule so as to include in the scope any
activity, business, material, or pfodu;:t thatis not specifically included in the original
statement.

SECTION 7. 227.135 (6) of the statutes is created to read:

227.135 (6) An agency that intends to concurrently promulgate an emergency
rule and a permanent rule that are identical in substance ﬁay submit 6ne statement
of scope indicating this intent. | |

SecTION 8. 227.137 (2) of the statutes is amended to read:

227.137 (2) An agency shall prepare an economic impact analysis for a

proposed rule before submitting the proposed rule to the legislative council staff

under s. 227.15. Prior to preparing an economic impact analysis as provided in this
subsection, the agency shall review the statement of scope for the proposed rule
prepared under s. 227.135 to determine whether a revised statement of scope is

. required under s, 227.135 (4).

SECTION 9. 227.137 (3) (e) of the statutes is renumbered 227.137 (3) (e) (intro.)
and amended to read:

227.137 (3) (e) (intro.) A determination made in consultation with the
businesses, local governmental units, and individuals thét may be affected by the
proposed rule as to whether the proposed rule would adversely affect in a material

way the economy, a sector of the economy, productivity, jobs, or the overall economic

competitiveness of this state. The agency shall make the determination required

under this paragraph by doing all of the following:
SEcTION 10. 227.137 (3) (e) 1. to 4. of the statutes are ereated to read:

| 227.137 (3) (e) 1. Compiling a list of affected persons and potential economic

concerns identified in the comments solicited by the agency.
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SEcTION 10

2. Contacting affected persons to discuss ecdnomic concerns.

3. Considering any raised concerns in drafting the ecoﬁomic impact analysis.

| 4. Documenting in the economic impact analysis the persons who were
consulted and whether the agency’s determination is disputed by any of the affected
persons.
| SecTION 11. 227.137 (3m) of the statutes is created to read:

227.137 (3m) (a) When soliciting comments under sub. (3) for an economic
impact analysis, an agency shall accept comments for a period of at least 14 calendar
daysif, unders. 227.135 (1) (g), the statement of scope for the propésed rule indicates
that the proposed rule will have minimal or no economic impact, at least 30 calendar
days if it indicates a moderate economic impact, and at least 60 calendar days if it
indicates a significant economicimpact or if the agency anticipates that the proposed
rule will resultin $10,000,000 or more in implementation and compliance costs being
incurred by or passed along to businesses, local governmental units, and individuals
over any 2-year period. If the agency subsequently determines that the anticipated
economic impact will be greater than indicated in the statement of scope, the agency
shall adjust the comment period accordingly. An agency may not reduce a comment
period once determined under this subsection.

(b) This subsection does not apply to a person preparing an independent
economic impact analysis under sub. (4m).

SEcTION 12. 227.137 (4) of the sﬂétutes is amended to read:

227.137 (4) On the same day that the agency submits the economic impact

“analysis to the legislative council staff under s. 227.15 (1), the agency shall also

submit that analysis to the department of administration, to the governor, and to the

chief clerks of each house of the legislature, who shall distribute the analysis to the
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SEcTION 12

presiding officers of their respeétive houses, to the chairpersons of the appropriate
standing committees of their respective houses, as designated by those presiding
officers, and to the cochairpersons of the joint committee for review of administrative
rules. If a proposed rule is modified after the economic impact analysis is submitted
under this subsection so that the economic impact of the proposed rule is

significantly changed, the agency shall prepare a revised economic impact analysis

for the proposed rule as modified. For purposes of this subsection, a significant
changeincludes anincrease or a decrease of atleast 10 pefcent or $50,000, whichever
is greater, in the expected implementation and compliance costs reasonably expected
tobe incurred by or passed along to a majority of the businésses, local governmental
units, and individuals as a result of the proposed rule, asidentified under sﬁb. 3) (b),
or a significant change in the persons expected to be affected by the proposed rule,

A revised economic impact analysis shall be prepared and submitted in the same
manner as an original economic impact analysis is prepared and submitted.

SEcTION 13. 227.18 (3m) of the statutes is created to read:

227.18 (3m) If, after holding a hearing under this section, an agency makes any
changes to the proposed rule, the agency shall do all of the followin_g:

(a) Review the statement of scope of the proposed rule prepared under s.
227.135 to determine whether a revised statement of scope is required under s.
227.135 (4).

(b) Review the economic impact analysis for the proposed rule prepared ﬁnder
s. 227.137 to determine whether a revised economic impact analysis is required
under s. 227.137 (4). |

(END)



